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Why we are here
Who is the National Heavy Vehicle Regulator (NHVR)
Understanding Heavy Vehicle National Law (NHVL)
Chain of Responsibility awareness (CoR)
Safety Management Systems (SMS)
Codes of Practice (CoP)
Understanding your operations and requirements
Creating your own SMS
How Kiri Align can assist

Heavy Vehicle National Law and Regulations
Background
• The National Heavy Vehicle Regulator (NHVR) administers one set of laws
(the HVNL) for heavy vehicles over 4.5 tonnes gross vehicle mass
• The HVNL consists of the Heavy Vehicle National Law and five sets of
regulations
• The HVNL commenced on 10 February 2014 in the Australian Capital
Territory, New South Wales, Queensland, South Australia, Tasmania and
Victoria. Each of them passed a law that either adopts or duplicates the
HVNL (with some modifications) as a law of that State or Territory
Note:
The HVNL has not commenced in Western Australia or the Northern Territory at this time.

HVNL section 3 Object of Law
• The object of this Law is to establish a national scheme for facilitating and
regulating the use of heavy vehicles on roads in a way that:
a) Promotes public safety; and
b) Manages the impact of heavy vehicles on the environment, road
infrastructure and public amenity; and
c) Promotes industry productivity and efficiency in the road transport of
goods and passengers by heavy vehicles; and
d) Encourages and promotes productive, efficient, innovative and safe
business practices

Heavy Vehicle National Law and Regulations
A Law is legislation passed
by the Parliament
Regulations
are Subsidiary legislation
Laws set out the broad legal
principles whereas the
Regulations are set out for the
application of the Act

NHVL and Regulation relationship example
NHVL
Part 4.4 Loading requirements
Division 1Requirements
110National regulations may prescribe loading
requirements
(1)The national regulations may prescribe requirements
(the loading requirements) about securing a load on a
heavy vehicle or a component of a heavy vehicle.
(2)Without limiting subsection (1), the loading requirements
may include requirements about the restraint or positioning
of a load or any part of it on a motor vehicle or trailer.

MD&L Regulations
Schedule 7 Loading requirements and loading
performance standards
section 38
1Loading
(1)A load on a heavy vehicle must not be placed in
a way that makes the vehicle unstable or unsafe.
(2)A load on a heavy vehicle must be secured so it
is unlikely to fall or be dislodged from the vehicle
.(3)An appropriate method must be used to
restrain the load on a heavy vehicle.

What is Chain of Responsibility
(CoR)?

The Legal Stuff…
Roles and responsibilities of parties in the supply chain:
• Under the Heavy Vehicle National Law (HVNL), everyone in the supply
chain has an obligation to ensure breaches of road transport laws do not
occur
• All parties must do what is reasonably practicable to ensure the safety of
their transport activities and to prevent breaches of the HVNL that
encompasses:
o Mass, dimension, loading, speed and fatigue laws
o In 2018, this expanded to include vehicle standards and maintenance

Heavy Vehicle National Law and Regulations
Roles and responsibilities of Duty holders:
Duty holders need to make sure that their:
• Action or inaction does not contribute to or encourage breaches of these
laws.
• If a party’s actions, inactions or demands cause or contribute to an
offence, they can be held legally accountable.
Put simply: Influence = Responsibility = Legal liability

Is it applicable to my business?
“But road transport is only a minor part of my business!”
Am I part of the heavy vehicle supply chain and CoR?
Am I a duty holder?
Any time you or your business sends or receives goods using a heavy
vehicle with a gross vehicle mass of more than 4.5 tonnes, or you have
influence or control in a transport activity you become part of the supply
chain.
You therefore have a shared safety management responsibility to
prevent breaches of the law.

Transport Activities
A key difference between the duty provisions in the HVNL and those in the
Model WHS laws is that the duty applies not to workers and workplaces but
to a party’s transport activities relating to a heavy vehicle.
• Transport activities means activities, including business practices and making decisions,
associated with the use of a heavy vehicle on a road, including, for example:
a) Contracting, directing or employing a person to drive the vehicle; or to carry out
another activity associated with the use of the vehicle (such as maintaining or
repairing the vehicle); or
b) Consigning goods for transport using the vehicle; or
c) Scheduling the transport of goods or passengers using the vehicle; or
d) Packing goods for transport using the vehicle; or
e) Managing the loading of goods onto or unloading of goods from the vehicle; or
f) Loading goods onto or unloading goods from the vehicle; or
g) Receiving goods unloaded from the vehicle

Who is a Duty Holder?
HVNL Definition:
Party in the Chain of Responsibility, for a heavy vehicle, means each of the
following persons:
a)
b)
c)
d)
e)
f)
g)
h)
i)

If the vehicle’s driver is an employed driver—an employer of the driver
If the vehicle’s driver is a self-employed driver—a prime contractor for the driver
An operator of the vehicle
A scheduler for the vehicle
A consignor of any goods in the vehicle
A packer of any goods in the vehicle
A loading manager for any goods in the vehicle
A loader of any goods in the vehicle
An unloader of any goods in the vehicle

Duty Holder Checklist
How many roles do you have personally?
How may roles does your company have?

New Primary Duty Laws
On 1 October 2018, the (HVNL) was amended to provide that every party in the supply
chain has a duty to ensure the safety of their transport activities.

Note: Previously, parties in the chain were usually held responsible only once a breach by a driver had been detected MD&L Fatigue & speed

This primary duty represents an obligation to eliminate or minimise potential harm or loss
(risk) by doing all that is reasonably practicable to ensure safety (Chapter 1A).
The NHVR say:
The best way to do this is to have Safety Management Systems (SMS) and controls in
place, such as business practices, training, procedures and review processes that:
• identify, assess, evaluate, and control risk
• manage compliance with speed, fatigue, mass, dimension, loading and vehicle standards
requirements through identified best practice
• involve regular reporting, including to executive officers
• document or record actions taken to manage safety

Alignment with WHS Laws
These new laws align with WHS Laws

We are working towards having
“One Safety Management
System” with Kiri Align

Chapter 1A – Safety duties
Part 1A.1 Principles
26A Principle of shared responsibility
(1) The safety of transport activities relating to a heavy vehicle is the
shared responsibility of each party in the Chain of Responsibility for
the vehicle
(2) The level and nature of a party’s responsibility for a transport activity
depends on:
a) The functions the person performs or is required to perform, whether exclusively or
occasionally, rather than
i.
ii.

The person’s job title; or
The person’s functions described in a written contract; and

b) The nature of the public risk created by the carrying out of the transport activity; and
c) The party’s capacity to control, eliminate or minimise the risk

26B Principles applying to duties
1. A person may have more than 1 duty because of the functions the
person performs or is required to perform
2. More than 1 person can concurrently have a duty

26C Primary duty
a)Each party in the Chain of Responsibility for a heavy vehicle must ensure,

so far as is reasonably practicable, the safety of the party’s transport
activities relating to the vehicle

b)Without limiting subsection (1), each party must, so far as is reasonably

practicable:

i) Eliminate public risks and, to the extent it is not reasonably practicable to eliminate public
risks, minimise the public risks; and
ii) Ensure the party’s conduct does not directly or indirectly cause or encourage:
(1)The driver of the heavy vehicle to contravene this Law; or
(2)The driver of the heavy vehicle to exceed a speed limit applying to the driver; or
(3)Another person, including another party in the Chain of Responsibility, to contravene this Law

26C Primary duty
The primary duty is based on a positive duty to ensure safety.
This means that a CoR party can be prosecuted for a HVNL breach if that
party does not take proactive steps to perform its duty –
even if no incident or accident arises!
Source- Page 9 Master Code- Registered industry Code of Practice

NHVL definition of Reasonably practicable
HVNL definition: Reasonably practicable, in relation to a duty, means that which is, or was at a
particular time, reasonably able to be done in relation to the duty, weighing up all relevant matters,
including:

a) The likelihood of a safety risk, or damage to road infrastructure, happening; and
b) The harm that could result from the risk or damage; and
c) What the person knows, or ought reasonably to know, about the risk or damage; and
d) What the person knows, or ought reasonably to know, about the ways of—
i.
ii.

Removing or minimising the risk; or
Preventing or minimising the damage; and

e) The availability and suitability of those ways; and
f) The cost associated with the available ways, including whether the cost is grossly disproportionate
to the likelihood of the risk or damage

Key words: Reasonably able to be done in relation to the duty
Safety risk, or damage to road infrastructure
# person knows, or ought reasonably to know
https://nhvr.ispringcloud.com/acc/BHDyNgAzMDM0Nw/s/30347-xbk6n-uk8KT-m5eYk

Breaking it down…

Reasonably practicable
The definition of what is “reasonably practicable” is the same as in the Model WHS laws, so practitioners who are familiar with this area
will recognise this concept.
The High Court has spoken about the concept on two previous occasions (see Slivak v Lurgi (Australia) Pty Ltd9 and Baiada Poultry
Pty Ltd v R10).
https://nhvr.ispringcloud.com/acc/BHDyNgAzMDM0Nw/s/30347-xbk6n-uk8KT-m5eYk

Due Diligence
Executive officers have an obligation to exercise ‘due diligence’ to ensure parties in the Chain
of Responsibility comply with their requirements under the HVNL
This may be described as a comprehensive appraisal of business systems and activities to
establish methodology or evaluate performance of safe goods transportation

Kiri Align, assists and aligns with
due diligence. The scoring
system is an active tool to
further assist.

CoR – Primary duty penalties

26E Prohibited requests and contracts
A person must not ask, direct or require (directly or indirectly) the driver of a
heavy vehicle or a party in the Chain of Responsibility to do or not do
something the person knows, or ought reasonably to know, would have the
effect of causing the driver:
a) To exceed a speed limit applying to the driver; or
b) To drive a fatigue-regulated heavy vehicle while impaired by fatigue; or
c) To drive a fatigue-regulated heavy vehicle while in breach of the driver’s work and rest
hours option; or
d) To drive a fatigue-regulated heavy vehicle in breach of another law in order to avoid
driving while impaired by fatigue or while in breach of the driver’s work and rest hours
option

Maximum penalty—$10000
Discussion items with the group:
• Discuss with group to explain requirements and contracts in detail

NHVL & other requirements
In addition, NHVL & 5 sets of regulations you may be subject to other
requirements including:

Also,
• PBS
• NHVAS
• M&D permits

Prescriptive offenses
In addition to the overarching safety duty described in s 26, the HVNL maintains a large number of
regulatory offences that apply to drivers and other parties.
Vehicle standards (Chapter 3)
Heavy vehicles must comply with requirements in the Heavy Vehicle National Regulation (Vehicle Standards) and Australian Design Rules. Noncompliance is an offence
Access (Chapter 4)
Heavy vehicles that do not fit within prescribed dimension and mass limits are not allowed access to the road network without authorisation—
whether this be an individual permit or in compliance with a gazetted notice. Travel without authorisation, or in breach of a condition of access, is
an offence
Mass, dimension and loading (Chapter 4)
Where a vehicle exceeds mass and dimension limits or loading requirements prescribed in the Heavy Vehicle National Regulation (Mass,
Dimension and Loading), drivers and persons who permitted the use of the vehicle commit offences
Fatigue management (Chapter 6)
Drivers of heavy vehicles over 12 tonnes and some buses must comply with prescribed work and rest hours in the Heavy Vehicle National
Regulation (Fatigue Management). Drivers, schedulers and employers also have a range of obligations about recording work and rest hours in a
Work Diary, retaining those records and monitoring driving hours
Accreditation (Chapter 8)
Operators who meet certain requirements about their management of fatigue, vehicle maintenance and mass management may be accredited in
the National Heavy Vehicle Accreditation Scheme and are entitled to certain concessions. There are offences for failing to comply with
requirements of participation in the scheme

Extended Liability

Examples of penalties
Compliance with mass requirements
1. A person who drives, or permits another person to drive, a heavy vehicle on a road must
ensure the vehicle, and the vehicle’s components and load, comply with the mass
requirements applying to the vehicle, unless the person has a reasonable excuse
2.

Maximum penalty:
a)
b)
c)

For a minor risk breach—$4000; or
For a substantial risk breach—$6000; or
For a severe risk breach—$10000, plus an additional maximum $500 for every additional 1%
over a 120% overload (but so that the additional maximum penalty does not exceed $20000)

Burden of proof
Burden of proof - Particulars of an offence
The particulars of an offence must include the nature of the breach and the measures that
should have been but were not taken.
Relevantly for a breach of safety duty, it will be necessary to particularise that there were one
or more measures that the defendant did not take which, if taken, would have eliminated or
reduced the risk, and that those measures were reasonably practicable at the time stipulated
in the particulars and the circumstances revealed by the evidence.

Recent prosecutions

Discussion items
•
•
•
•
•
•
•
•

Do you understand you roles, duties and liabilities?
Do you understand your safety risks and your industry safety risks?
What are you doing?
Are you doing enough?
Where is your proof?
Can you find it?
Is it documented and recorded?
What can we do?

NHVR encourages the use of these:
● Safety Managements Systems
● Industry Codes of Practice

Safety Management Systems

Safety Management Systems
Having a Safety Management System (SMS)
in place for your business can be one of the
most effective ways of meeting your safety
obligations under the Heavy Vehicle National
Law (HVNL).

When implemented into your business,
an SMS will help you to continuously
improve the safety of your operations.

What are the benefits of a SMS?
A Safety Management System can help you to:
• Provide a safer work environment for your employees, customers,
contractors and the public
• Manage your safety duties obligation under the HVNL
• Demonstrate your ability to manage risk and ensure safety
• Become an employer of choice and preferred supplier to customers
• Make informed decisions and increase efficiency
• Allocate resources to the most critical areas that have an impact on safety
• Reduce costs associated with incidents and accidents.
• Assist with a defensible position

What’s in an effective SMS?
• When you put an SMS into practice, it
should become a part of the way you do
business every day and not just treated
like a ‘bolt-on’ process
• It should reflect the way work is done and
influence every task you do
• An SMS should be appropriate for the
size and complexity of your business
• A typical SMS framework is made up of
four key components:
1.
2.
3.
4.

Safety policy
Safety risk management
Safety assurance
Safety promotion

NHVR SMS Toolkit
•

You need to identify your safety
and compliance risks and have
systems in place to effectively
treat these risks

•

Your risks may be unique to your
operations

•

Kiri Align will have templates
and guides to assist

•

We can also assist to develop an
easy to understand and follow
SMS manual that can be printed to
hard copy

Pillar 1 – Safety policy
Safety policy and documentation
• This outlines what your business will do to manage safety. Has a
robust safety policies
•

It focuses on the safety objectives, commitment and
accountabilities of your management and business owners and
explains how they will build on experience to continually improve
their SMS

• Your safety documentation should also clearly detail the methods,
processes and organisational structure needed to meet your safety
goals
•

It should identify the key personnel responsible for implementing
and maintaining your safety-related processes and procedures.

•

Finally, it should also document how interactions with third parties
will be managed within the boundaries of your SMS

Pillar 2 – Safety risk management
Safety risk management
Conducting robust risk management activities is a reliable way to
help eliminate or minimise your safety hazards and risks. The
core component of an SMS is how your business manages its
safety risks.

•

You need to identify your safety and
compliance risks and have systems in
place to effectively treat these risks

•

Your risks may be unique to your
operations

•

Kiri Align will have templates and
guides to assist

This should include:
1. Identifying and reporting safety-related hazards and incidents
2. Assessing what harm or risk could arise from each hazard
3. Identifying current controls
4. Putting in place any additional controls required to help
eliminate or minimise the level of risk
5. Monitoring or reviewing the effectiveness of your risk controls

Pillar 3 – Safety assurance
Safety assurance
This component focuses on the ongoing reliability and performance of
your SMS.
• Safety assurance is most often done through some form of regular
monitoring and analysis of the system by conducting investigations
after incidents or errors occur, as well as undertaking audits or
reviews of safety-related processes and procedures

•

Kiri Align will have templates and guides to assist

• The safety assurance process ensures that your SMS—and
therefore the safety performance of your business—will continually
improve

Pillar 4 – Safety promotion
Safety promotion and training
This component helps ensure everyone in your business is aware of your SMS
and understands it.

•
•

Kiri Align will have templates and guides to
assist
Online training courses can also be added.

•

Safety promotion aims to encourage a positive safety culture within your
business by involving your employees in developing your SMS and making
safety improvements.

•

It may include, for example, communication activities such as toolbox talks
or meetings, fact sheets about an important safety requirement, safety
alerts and posters. For safety promotion to be effective, it’s important that
management and supervisors lead by example and promote a consistent
safety message. Safety-related training ensures your employees know
what’s required of them and how to do it.

•

Training programs should fit the needs and complexity of your business.
Providing appropriate safety training to your employees—regardless of their
role in the business—gives them a better understanding of your SMS and
helps make them part of your business’s safety goals and objectives.

Codes of Practice (CoP)

Codes of Practice (CoP)
Codes of practice
Registered Industry Codes of Practice establish
standards and procedures for parties in the CoR to
identify, analyse, evaluate and mitigate general
risks associated with meeting obligations under the
HVNL.
Codes of Practice registered by the National Heavy
Vehicle Regulator (NHVR) are published on its
website and freely available.
Compliance with a Code of Practice does not afford
a party a defence to an offence. However the code
may assist the court to determine what was
generally known about industry hazards and
methods used to minimise them.

Scope and application

Your association can create your
own industry Code of Practice

Mock exercises

Let’s do a mock investigation
If it all goes wrong, what have you got & can you prove it?
Case study:
• One of your combinations is involved in a rollover crash with dire consequences
• The NHVR, Police and arrive at your door the next day.
They have full search, demand and seize powers.
• You want to impress upon the investigators that you are a professional, safe and compliant
company.

“Let’s see how you go”!

Safety duty exercise
•

Did company have a SMS?

•

Do you have a robust safety policy that is available to all staff?

•

Where is it. Can you show the investigator. Will they understand it?

•

Is it structured?

•

Do you follow it?

•

Are key responsibilities and accountabilities documented and made clear to staff?

•

Are all staff inducted into SMS and aware of COR and their roles?

•

Has the company identified high risk activities? Where is the risk assessment?

•

Who did them? When?

•

Are there JSA for the tasks?

•

Has company or your industry had similar incidents?

•

Are they recorded and have you done something to prevent it from happening again?

•

Did you exercise due diligence to ensure systems are working? Proof?

•

Did you have policies for your operations-

• D&A, Mobile phone, seatbelts policies etc. Where are they? Are they current?
• Do you have proof staff have read and understand them?
• Was there a 3rd party involved. What contractual arrangements do you have?

How did you go?
What if the crash happened on private land and it was Worksafe vistiting?
What else could they ask for?
You may be doing a lot of this already, but can you prove it?
We can assist to fill the gaps

Driver & Vehicle exercise
Driver

Vehicle

• Was the driver licenced?

• Registered?

• Was the driver inducted and were they aware of the
company SMS and Policies?

• Correct reg category?

• Was the driver trained and assessed in the vehicle role
and were they competent?
• Who trained and assessed them and when. Was the
trainer competent?
• Was there a follow up due diligence assessment?
• Was the driver fit for duty? Did they do a declaration? Do
they have D&A training and do you have testing?
• Did driver conduct pre-start and were the trained to do it?

• Right vehicle for the job?
• Was a risk assessment done on the vehicle when it was
added to the operations? Who did it? Was there
consultation?
• Fit for duty?
• Was it serviced and maintained?
• Was there a system to have faults repaired and closed
out?
• Are mechanics qualified and trained?
• Did it meet MD&L requirements?
• Did it require a permit? Where are they? Are they current?
• Was it PBS? Where is documentation?

How are you going?
Do you feel that you are doing “so far as is reasonably
practicable”?

MD&L and Fatigue exercise
MD&L

Speed

• Was the truck loaded legally?

•

Speed limiter- working/checked- proof

• Who loaded it? Were they trained?

•

Speed policy

• Was the driver trained in mass of this vehicle?

•

GPS data

• How was mass ascertained?
• Were dimensions correct? Permits?
• Was load restrained? Who restrained it, were they
trained?
• Was there a loading procedure? Was it followed?
Fatigue
• Who is the scheduler? Are they trained?
• Was driver fatigued?
• Did driver sign off as fit for duty?
• Did driver require a work diary?
• Do you check pages? How many?
• Do you keep under 100km records- where are they?
• Do you have a fatigue policy?

Where do you keep records for NHVAS?

Risk management exercise
Your risks
• What are your risks?
• Have you identified them?
• What are you doing to reduce or eliminate them?
• Have you got a structured and documented system in
place?
• How would you compare with a COP?
• Do you think that you are doing all that is reasonable
practicable?
• Can you prove it?

How are you going?

What next?
This is about safety in your operations, not just compliance.

Remember 26c- “ensure” the safety of the party’s transport activities relating to the vehicle

Kiri Align is designed to assist with the safety of your operations, while helping
ensure compliance
Cooperative wider industry use could assist with safety, compliance and efficiency gains
throughout your association.

Email Alan at: acpincott@gmail.com

